
October 15, 1982 

Mr. Tom Hall 
OSHA, Division of Consumer Affairs 
Room N-3635 
U.S. Department of Labor 
200 Constitution Avenue, NW 
Washington, DC 20210 

Dear Mr. Hall: 

In Re: Post-Hedng C m e n t s  on Hazard Conamcnication, 
OSHA Docket No. H-022 

The National Paint and Coatings Association (NPCA) hereby 
submits its post-hearing comments in the above-captioned 
matter. 

During the course of the public hearings on the subject, 
many participants stressed that the final OSHA rule should 
preempt the field. NPCA agrees with others that Federal 
dominance is essential to a fair and workable rule because 
it is the only way to prevent conflicting State require- 
ments from disrupting the goals of a Federal rule. 

In the Summer of 1981, NPCA submitted a legal position paper 
prepared by Thomas Graves, counsel at NPCA, to OSHA, and to 
the Vice President's Task Force on Regulatory Reform at the 
Vice President's request. The position paper sets forth 
the legal, political, and practical points in favor of Federal 
dominance for regulation of chemical hazard communication. 

NPCA respectfully requests that this document be entered 
into the record of this proceeding and considered along with 
the other testimony in favor of Federal preemption. 

Sincerely, 

J % - L  Bruce Hamill 

Associate General Counsel 

Enclosure 
1 so0 
Rhoda Irlmnd 
Awnue. H.W. 
WanhlnpIon. D.C. 
20')05 

Telephone 
201 462-6272 
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1. The I s s u e  

A .  Background 

On J a n u a r y  16,  1981 , t h e  Occupa t iona l  S a f e t y  and H e a l t h  Ad:nin- 

i s t r a t i o n  (OSHA) p u b l i s h e d  i t s  long-expec ted  proposal f o r  cheinical 

1 1inz.ards i d e n t i f i c a t i o n  (46 FR 4 4 1 2 - 5 5 ) .  T h i s  p r o p o s a l  \<as siiccping 

i n  i t s  scope a n d  v i g o r o u s  i n  i t s  requ i r c inen t s  t h a t  mnnufactui-ers  of 

chemica l  s u b s t a n c e s  ahd m j x t u r c s  i d e n t i f y  ;Ind p r o v i d e  n o t i c e  o f  chcm- 

i c a l  h a z a r d s  i n  t h e  ~ o r k p l a c e .  

On Fc1,r:iary 12 ,  19S1, OSHA p u b l i s h e d  a n o t i c e  i n  t h e  F e d e r a l  

R e g i s t e r ,  - c \ i t l i d ra id ing  the  I'roposed Rule (46 FR 1 2 0 2 0 ) .  The purpose 

o f  t h e  witht l rsun1 \+as t o  "pe rmi t  t h e  Dcpartment o f  h b o r  t o  c o n s i d e r  

r e g u l a t o r y  a l t e r n n t i v c s  t h a t  had no t  bcen f u l l y  c o n s i d c r e d  and,  i f  

a1)propr i  a t e  , repropose  t h e  r e p  l a  t i o n .  " 

B .  f l i s t o r y  o f  NPCA Involvcnient - -_ - -. - 

NPCA has been i n v o l v e d  i n  OSHA's attempts t o  p romulga te  a chernjcnl 

haza rd  warning r u l e  s i n c e  t h e  i s s u a n c e  o f  an Advance N o t i c e  of  Proposed 

Rulemaking by t h e  Agency on Plarch 29, 1 9 7 7 .  In commenting on t h e  

Advance Notice, NPCA reviewed t h e  A s s o c i a t i o n ' s  deep involvement  i n  

l a b e l i n g  m a t t e r s  and i t s  c o n t i n u i n g  e f f o r t s  t o  provide ninnufacti irers 

of p a i n t s  and c o a t i n g s  w i t h  r c q u i s i  t e  c a u t i o n  in fo rn ia t ion  on t o x i c i t y ,  

f l a m n i a b i l i t y  and o t h e r  h a z a r d s  o f  t h e  i n d u s t r y ' s  i nc l i i s t r i a l  pro:l i icts.  

NPCA a l s o  r e i t c r a t c d  i t s  c o n c u r r e n c e  i n  p r i n c i p l e  w i t h  tlic reco.n.acn- 

d a t i o n  of t h e  S t a n d a r d s  Advisory C o m i t t e e  on Hazar-dous Fictterials 

Labe l ing  that  a s t a n d a r d  f o r  h;izardous m z t e r i a l s  l a b e l i n g  shoijld be 

i ssiied.  



I n t r odu c t i o n  

On May 8 ,  1981, L a r r y  Thomas, E x e c u t i v e  D i r e c t o r  of t h e  Kat io i ia l  

P a i n t  and C o a t i n g s  A s s o c i a t i o n  spoke w i t h  D r .  James C .  Miller 111, 

A d m i n i s t r a t o r  o f  I n f o r m a t i o n  and R c g u l a t o r y  A f f a i r s  f o r  tlie h e c u t i v e  

O f f i c e  o f  t h e  P r e s i d e n t ,  abou t  t h e  Occupa t iona l  Sa fe t ) '  and iical t h  

A d m i n i s t r a t i o n ' s  (OSIIA) c o n s i d e r a t i o n  of a r e g u l a t i o n  c s t n b l i s h i i i g  a 

waIning sys tcm des igned  t o  a l e r t  workers of p o t e n t i a l  chemica l  h a z a r d s  

n s s o c j a t e d  w i t h  m a t e r i a l s  used  i n  t h e  v o r h p l n c e .  

t h a t  NPCA h a s  deve loped  and t h e  i n d u s t r y  i s  c u r r e n t l y  implementing one 

such  sys tem c a l l e d  t h e  l lazardous b l a t e r i a l s  T d c n t i f i c a t i o n  System (IIMIS) , 

des igned  f o r  p a i n t  manufac tu r ing  p l a n t s .  NPCA endorses  a f c d c r n l  ru l e  

i n  t he  a r e a  which a l l o \ + ~ s  h c a l t h  and s a f e t y  g o a l s  t o  be ,net tl?ro:igh iASe 

o f  t h e  HLIIS f o r  t h e  p a i n t  i n d u s t r y ,  and eq i i a l ly  s u i t a b l e  s>stc lns  f o r  

o thcr i nd u s  t r  i es . 

ivlr. Thomas p o i n t e d  o u t  

As Fl r .  Thomas r e i t e r a t e d  i n  a l e t t e r  t o  D r .  M i l l e r  on Play 2 2 ,  1981 ,  

we recommend t h a t  dien a f e d e r a l  r u l e  i s  i s s u e d ,  i t  shou ld  be dane i n  a 

manner which a d d r e s s e s  tlie deve lop ing  t r e n d  among tlie s t a t e s  t o  pro- 

mulga te  a d d i t i o n a l ,  d u p l i c a t i v e ,  o r  c o n t r a d i c t o r y  chemical  hazard 

warning r u l e s .  

This memorandum i s  a follow-up t o  t h e  l e t te r  from h l r .  Thomas t o  k. 

Miller. S p e c i f i c a l l y ,  i t  sets  f o r t h  i tPCA's  p o s i t i o n  t h a t  a f l c x i b l e  

Fedc ra I  haza rd  warning sys t em similar to t h a t  c u r r e n t l y  i n  u s c  by 

i n d u s t r y  shou ld  be implemented and t h a t  t h e  f c d c r a l  systcm s h o u l d  

prcempt  s t a t e  r e g u l a t i o n  i n  t h i s  f i e l d .  I n  S e c t i o n  IY, we p r o v i d e  a 
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si iggcsted r c g u l a t o r y  approach  by O S l l A  i ihich co \ i ld  p3vc t h c  hn). for 

Fcdc ra l  p rccmpt ion  of s t a t e  rules,  p r o v i d i n g  an e f f e c t i v e  s y s t c m  t h a t  i s  

workable  and which i n d u s t r y  can be r e c r u i t e d  t o  s u p p o r t .  

I n  supplementa l  commcnts f i l e d  on Dcccmber 1 2 ,  1977,  NI’CA recom- 

mrnded t h a t  OSHA a d o p t  a r u l e  which would g i v e  an employer t h e  f l c r i -  

b i l i t y  t o  t a i l o r  a haza rd  warning program t o  h i s  s p e c i f i c  needs .  SPCA 

s t a t e d  t h a t  a sys tems approach ,  i n v o l v i n g  t h e  u s e  o f  t h e  Hazardous 

M a t e r i a l s  I d e n t i f i c a t i o n  System i s  the most e f f e c t i v e  ineans f u r  a s s i i r i n g  

t h a t  workers  hand le  m a t e r i a l  s a f e l y .  

S i n c e  t h a t  t ime and p r i o r  t o  t h e  J a n u a r y  1 6 ,  1981 proposcd r u l e ,  

t h e  A s s o c i a t i o n  c o n t i n u e d  t h e  development  and re f  incmcnt o f  t h e  ILNlS and 

promoted i t s  a d o p t i o n  and u s e  by p a i n t s  and c o a t i n g s  miinufncturers .  KI’CA 

s t a f f  met w i t h  OSHA r q r e s c n t a t i v e s  on many o c c a s i o n s  and t r s n s n i i t t  cd t o  

them v a r i o u s  p o r t i o n s  o f  the lIP1I.S f o r  t h e i r  r ev iew and c o n s i d e r a t i o n .  

U n f o r t u n a t e l y ,  OSflA I a r g e l y  i g n o r e d  o u r  recommendations and p u b l i s h e d  a 

_ <  

proposed r u l e  which would s a d d l e  o u r  i n d u s t r y  w i t h  an cnormously expen- 

s i v e  and burdensome r e g u l a t i o n ,  w i t h o u t  any a s s u r a n c e  t h a t  workers  \vould 

be h a n d l i n g  haza rdous  m a t e r i a l s  more s a f e l y  t h a n  a t  p r e s e n t .  The 

c u r r e n t  A d m i n i s t r a t i o n  a p p r o p r i a t e l y  wi thdrew t h i s  un reasonab le  p r o p o s a l .  

llMTS is des igned  to t e l l  employees a t  t h e  manufac tu r ing  l e v e l  what 

h a z a r d s  t h e y  f a c e  i n  working w i t h  any  o f  some 1 ,500  substances used i n  

making p a i n t s  and c o a t i n g s ,  and what 1) ) -o tec t  i v e  equipincnt t h e y  r;Iiould 

wear t o  a v o i d  i n j u r y  o r  i l l n e s s .  I n  b r i e f :  

1. S u p p l i e r s  e v a l u a t e  t h e  h a z a r d  l c v e l s  of t h e  r n n t c r i a l s  
t h e y  s e l l  and p a s s  t h a t  i n f o r m a t i o n  along t o  t h e  p a i n t  
m a n u f a c t u r e r s  . 

2.  P:anufacturers  r e e v a l u a t e  t h i s  i n f o r m a t i o n ,  based on 

- l a b e l s .  
i n d i v i d u a l  p l a n t  c o n d i t j o n s ,  and p u t  i inrnings on 
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3. Employees r end  l a h c l s  t o  f i n d - o u t  )low 11;izardous t h e  
m a t e r i a l s  i n  t h e  workplace  a r e  and how t o  p r o t e c t  
themselves .  

The l a b e l i n g  sys tem u s e s  s i m p l e  combina t ions  o f  cDlors,  numbers, 

and symbols  t o  show a t  a g l a n c e  t h e  l e v e l  o f  hazard  invo lved  i n  t h r e e  

c a t e g o r i e s  - -  h e a l t h ,  f l a m m a b i l i t y ,  and r e a c t i v i t y .  Hazards a r e  r a t e d  

on a scale of "0" t o  "4", i s i t h  "0" i n d i c a t i n g  a minimal haza rd  and a "3" 

s i g n a l i n g  a sevcre one.  

I n  a f o u r t h  c a t e g o r y  - -  p e r s o n a l  p r o t e c t i o n  - -  l c t tc rs  I-anging from 

"A" t o  "K" t e l l  t h e  workers  what p r o t e c t i v c  g e a r  t o  we3.r. 

"A" t e l l s  t h e  employees t o  wear s a f e t y  g l a s s e s ,  and 'IC" c a l l s  f o r  s a f e t y  

For example,  

g l a s s e s ,  g l o v e s  and a p r o t e c t i v e  ap ron .  

Each c a t e g o r y  i s  co lo r -coded :  , b l u e  f o r  h e a l t h ,  r e d  f o r  flanuna- 

b i l i t y ,  y e l l o w  f o r  r e a c t i v i t y ,  and w h i t e  f o r  p e r s o n a l  p r o t e c t i o n ,  and 

employees a r e  g iven  w a l l e t - s i z e d  c a r d s  e x p l a i n i n g  t h e  s i g n i f i c a n c e  o f  

the numbers and l e t te rs .  

The Hb l IS  p l a n  i s  based  l a r g e l y  on a sys tem developed  and used  by 
I 

PPG I n d u s t r i e s ,  Inc .  s i n c e  1977. T h a t  sys tem,  i n  t u r n ,  i s  based on one 

p ionee red  by E.I .  duPont  de  Nemours and Company, I n c .  and o t h e r  p a i n t  

manuf a c t u r  e r  s . 

1 
i 
i 

1 

i 
On May 8, 1981, L a r r y  Thomas, NPCA's Execu t ive  D i r e c t o r ,  met wi th  

Thorne Auchter ,  A d m i n i s t r a t o r  of OSH4, t o  d i s c u s s  t h e  haza rd  warning 

i s s u e .  Mr. Auchter  b e l i e v e s  it i s  i i ! ; ,>or tan t  f o r  h i s  agency t o  a s c e r t a i n  

what work i n d i i s t r y  is doing  i n  t h e  a r c a ,  and what i t  i n t c n d s  t o  do 

v o l u n t a r i l y  i n  t h c  fiitiirc. Jlc s t x t c d  t h a t  a t  p rcscnt ,  OSIIA has f o u r  

p r i o r i t y  s t a n d a r d  s e t t i n g  a c t i v i t i e s  unde r  c o n s i d e r a t i o n  i n c l u d i n g  

hazard  \earnings, and tha t  a p roposed  r u l e  is t a r g e t e d  t o  be  i s s u e d  



September 1, 1981. The 1Jroposed r u l e  \zould i s s u c  f o l l o i i i n g  d i s c u s s i o n s  

w i t h  i n t e r e s t e d  p a r t i e s  such  as NPCA and a f t e r  engaging  i n  a r isk 

a n a l y s i s ,  c o n s i d e r i n g  a l t e r n a t i v e s ,  and conduc t ing  a c o s t / b c n e f i t  rcv icw 

and f e a s i b i l i t y  s t u d y  o f  t h e  proposed  ‘ s t a n d a r d .  . 

I n  t h e  i n t e r e s t  o f  a workable  s o l u t i o n ,  NPCA e n d o r s e s  f e d e r a l  

r e g u l a t i o n  o f  chemica l  \ m r n i n g  sys tems f o r  t h e  workplace .  Through 

uniform r e g u l a t i o n ,  in ip lcmenta t ion  o f  an e f f e c t i v e  system can  be guai-an- 

t eed  and compl iance  by i n d u s t r y  g r e a t l y  enhanced.  K i t h o u t  f e d e r a l  

p reempt ion ,  i n d i v i d u a l  s t a t e s  w i l l  e n a c t  a tnyriad of d i v e r s e  l a b e l i n g  

r u l e s  t h a t  would hamper i n t e r s t a t e  b u s i n e s s  o p e r a t i o n s  and impede \*.orl\er 

p r o t e c t i o n .  Indeed ,  m a n u f a c t u r e r s  i n  i n t e r s t a t e  commerce a r e  f aced  w i t h  

t h e  t h r e a t  of 50 d i f f e r e n t  chemica l  haza rd  warning  sys tems mandat ing 

c o n f l i c t i n g ,  o v e r l a p p i n g ,  and d u p l i c a t i v e  r equ i r emcn t s  f o r  haza rd  

warning.  A l ready ,  t h e r e  a r e  n i n e  s t a t e s  and one  c i t p _ w h i c h  have  laws 

s p e c i f y i n g  d e t a i l c d  chemica l  h a z a r d  warning rcqui rc ine i i t s .  (Tlicse 21-e: 

C a l i f o r n i a ,  C o n n e c t i c u t ,  Maine, h l a s s a c h u s e t t s ,  Michigan,  New Jcrse)’ ,  Kerv 

York, Oregon, h’ashington and t h e  C i t y  of P h i l a d e l p h i a . )  2 

‘This t h r e a t  o f  a m u l t i t u d e  o f  d i v e r g e n t  r e g u l a t i o n ,  d i l u t i n g  

i n d u s t r y  compl iance  and undermining  worker  s a f e t y ,  i s  s i m i l a r  t o  t h a t  

faced  by i n d u s t r y  i n  t h e  consumer p r o d u c t s  a r e a  which Ccngress addres sed  

by enac tment  of t h e  F e d e r a l  Hazardous S u b s t a n c e s  Act c a l l i n g  f o r  n a t i o n a l  

u n i f o r m i t y  of haza rd  l a b e l i n g .  NPCA f i r m l y  b e l i e v e s  t h a t  a d o p t i o n  o f  a 

r e a s o n a b l e ,  c o s t - e f f e c t i v e  F e d e r a l  Chemical l iaznrd ISarning Rule f o r  t h e  

workplace t h a t  p rccmpts  d i v e r g e n t  s t n t c  r e g u l a t i o n  i s  p re fc rab lc  t o  

a l lowing  s t a t e s  t o  f i l l  t h e  r c g u l a t o r y  vacuum a t  random. 



11. The Need f o r  a S i n g l e ,  Na t iona l  and (Jnifoi-m 
Workplace Chcmical Razard R u l e  

A. The P r o p e r  Role  o f  t h e  F e d e r a l  Government 

By v i r t u e  o f  i t s  comprehens ive  j u r i s d i c t i o n  o v e r  m a t t e r s  o f  s a f e t y  

i n  the workplace  OSliA must p l a y  a major  r o l e  i n  any f e d e r a l  r e g u l a t i o n  

o f  chemica l  haza rd  warning. A r e c u r r i n g  c r i t i c i s m  l e v e l e d  a t  OSlM’s 

per formance  is t h a t  t h e  agency  t o o  o f t e n  h a s  r e q u i r e d  p r e c i s e  e n g i n c e r i n g  

c o n t r o l s  r a t h e r  t h a n  per formance  s t a n d a r d s .  

OSHA (or  any o t h e r  agency)  i s  no t  c a p a b l e ,  n o r  should  i t  a t t e m p t  t o  

3 become i n v o l v e d  i n  v e r y  d e t a i l e d  f a c e t s  o f  the p r o d u c t i o n  p r o c e s s .  

p a s t  b i a s  o f  OSHA a g a i n s t  p e r m i t t i n g  i n d u s t r y  t h e  freedom o f  c h o i c e  

The 

1 n e c e s s a r y  t o  a c h i e v e  d e s i r e d  ends should  be r e p l a c e d  by an  a t t i t u d e  tha t  
I 

f o s t . e r s  worker  h e a l t h  and s a f e t y  th rough  c o o p e r a t i v e  govermnent,  bus iness ,  

and worker involveinent i n  t h e  r e g u l a t o r y  process .  4 

r 

NPCA e n d o r s e s  t h e  s p e c i f i c  recommendations fo r  the A d m i n i s t r a t o r  of 

OSHA by James C .  M i l l e r  I11 i n  t h e  November/December 19S@ i s s u e  o f  

R e g u l a t i o n  Magazine i n c l u d i n g :  

( 1 )  I s s u e  a d i r e c t i v e  t h a t  h e n c e f o r t h  p e r s o n a l  
p r o t e c t i o n  d e v i c e s  ( such  as e a r p l u g s  or  earmuffs 
i n  t h e  c a s e  o f  i n d u s t r y  n o i s e ,  o r  m a s k s  i n  t h e  
c a s e  o f  a i r b o r n e  con taminan t s )  are a c c e p t a b l e  
ways t o  meet per formance  s t a n d a r d s .  The p o t e n t i a l  
c o s t  s a v i n g s  from t h i s  s i m p l e  p o l i c y  change a r e  
enormous. And i n  many cases, t h e  r e s u l t  w i l l  be 
a n  i n c r e a s e  i n  worker p r o t e c t i o n .  

(2 )  Where e x i s t i n g  s t a n d a r d s  mandate  e n g i n e e r i n g  
c o n t r o l s ,  p r o p o s e  r e v i s i o n s  c o n v e r t i n g  thcin i n t o  
perforniancc s t a n d a r d s  ( t h u s  a 1  lowing p e r s o n a l  p r o -  
t e c t i o n  d e v i c e s  as  a mcans o f  mcet ing  t h e  s t a n d a r d s ) .  
Whetlicr a pcr fo rmance  s t a n d a r d  shou ld  be inct by 
e n g i n e e r i n g  c o n t r o l s  o r  p e r s o n a l  p r o t e c t i o n  d e v i c e s  
i s  a m a t t e r  t h a t  shou ld  be dec ided  by employers  and 
employees,  n o t  by t h e  government. 



(3) I s s u e  n t l i r c c t i v c  requiring t h a t  a l l  nc\\ r c g u -  
l a t o r y  p r o p o s a l s  rncct two t e s t s :  a n t i c i p a t e d  b e n e f i t s  
must excced a n t i c i p a t e d  c o s t s  and t h e  l eas t  c o s t l y  
a l t e r n a t i v e  must be chosen .  Bloreover, such p r o p o s a l s  
must t a k e  t h e  form o f  pe r fo rmance  s t a n d a r d s ,  n o t  
p r e s c r i p t i o n s  o f  s p e c i f i c  aba temen t  t e c h n i q u e s ,  

(4 )  To t h e  e x t e n t  p o s s i b l e ,  change  OSilA's - p r i m a r y  
r o l e  from t h e  s e t t i n g  and e n f o r c i n g  o f  s a f e t y  and 
h e a l t h  s t a n d a r d s  t o  one  o f  approv ing  o r ,  under  
e x t r a o r d i n a r y  c i r c u m s t a n c e s ,  modi fy ing  t h e  s t a n -  
d a r d s  worked o u t  betrrcen l a b o r  and mnnagcment. 
OSIIA's f u n c t i o n  shoiild lic c o n s u l t a t i o n  and over -  
s i g h t ,  n o t  command and c o n t r o l .  - 

_-___ __ - 
_- 

The chemica l  h a z a r d  warning i s s u e  l e n d s  i t s e l f  n c a t l y  t o  t h e  p r e -  

ced ing  recommendat ions f o r  a sound approach  t o  e n s u r i n g  worker h e a l t h  

and s a f e t y  by  OSHA: (1) sys t ems  such  as FNIS have  been d e v i s c d  by 

i n d u s t r y  th rough  t h e  combincd e f f o r t s  of workers and management; ( 2 )  

t h e y  a r e  des igned  with a p a r t j c u l a r  i n d u s t r y ' s  p r o d u c t i o n  p r o c e s s  i n  

mind and a r e  gea red  t o  p r o v i d e  XJorkers w i t h  u n d e r s t a n d a b l e  warning 

infor i l ia t ion w i t h o u t  j e o p a r d i z i n g  p r o p r i e t a r y  r i g h t s ;  -(3) t h e y  pe rmi t  

f l e x i b i l i t y  t o  e x e r c i s e  p r o f e s s i o n a l  

ment o f  t h e  o b j e c t i v e s  of h e a l t h  and 

manner; and ( 4 )  t h e y  p r o v i d e  a sound 

which se t s  pe r fo rmance  s t a n d a r d s  fo r  

i n d u s t r i e s  may i n s t i t u t e ,  s u b j e c t  t o  

t h o s e  s t a n d a r d s .  

j udgmen t w h i  1 e a s s u r  i n g  t l i  e D c h i  eve - 

s a f e t y  s t a n d a r d s  i n  a c o s t - e f f e c t i v e  

b l u e p r i n t  f o r  OSHA t o  write a r u l e  

h a z a r d  warning whereby p a r t i c u l a r  

OSHA a p p r o v a l ,  sys t cms  which meet 

B. The Impor tance  of Fede ra l  Dominance -- 

F c d c r a l  a c t i o n  on t h c  i s s u e  o f  chcni ica l  h n z a r d  warning for  t h e  

workcr shou ld  e n s u r e  uniform r e g u l a t i o n  i n  t h e  a r e a .  As p r e v i o u s l y  * 

no ted ,  s e v e r a l  s t a t e s  a l r e a d y  have  laws  which d i f f e r  i n  te rms  o f  s t a n -  

d a r d s  t o  he  met f o r  chemica l  warn ing .  In  t h e  absence  o f  f e d e r a l  p r e -  
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emptive a c t i o n ,  we can a n t i c i p a t e  many more s t a t e s  e n t e r i n g  t h c  f i c l d  

w i t h  a d d i t i o n a l  r e q u i r e m e n t s  which a r e  c o s t l y  and which s e r i o u s l y  

d e t r a c t  from t h e  e f f e c t i v e n e s s  o f  a system. 

T h e r e  i s  a r e a l  d a n g e r  t h a t  w i t h o u t  f e d e r a l  c o n t r o l ,  s t a t e s  f o l -  

lowing t h e  l e a d  o f  t h e  f e d e r a l  government would r e q u i r e  t o o  much l a b e l -  

i n g  i n f o r m a t i o n  and t h e  p c s t i n g  o f  t o o  many Ilazard w r n i n g  d e v i c e s  so a s  

t o  c o n f u s e  t h e  x o r k e r  and d c t r a c t  from h i s  r c g a r d  f o r  warnings r c l a t i n g  

t o  t r u l y  s e r i o u s  h a z a r d s ,  T h i s  would r c s u l t  i n  r e g u l a t i o n s  t h a t  a r e  

less e f f c c t i v e  t h a n  an even modera t e  federal  s t a n d a r d .  

I n  t h e  p a s t ,  OSHA has t a k e n  t h e  p o s i t i o n  t h a t  a s t a t e  s t a n d a r d  

which i s  more s t r i n g e n t  t h a n  t h e  f e d e r a l  s t a n d a r d  i s  "at 1 e a s t . a ~  

e f f e c t i v e "  a s  t h e  f e d e r a l  s t a n d a r d  and has p e r m i t t e d  it t o  be e n f o r c e d  

by a s t a t e  wit11 an approved p l an . '  

a d m i n i s t r a t i v e  law p h i l o s o p h y  would l e a d  t o  a dimunit-ion of  a t i m e l y  

e f f e c t i v e  hazard  warning system unde r  t h e  g u i s e  o f  numerous "more 

s t r i n g e n t "  s t a t e  pi.ograms. 

Without  f e d e r a l  precmption t h i s  

S i m i l a r l y ,  by mandat ing chemical  h a z a r d  warning u n i f o r m i t y ,  t h e  

f e d e r a l  government can a lso draw a t r u e  r e a d i n g  o f  t h e  o v e r a l l  e f f e c -  

t i v e n e s s  o f  i t s  r u l e .  I n  t h e  p a s t ,  t h e  Agency h a s  r e c e i v e d  c r i t i c i s m  

t h a t  i t s  s a f e t y  r u l e s  have  n o t  r e s u l t e d  i n  fewer workplace a c c i d e n t s  

t h a n  b e f o r e  t h e  r u l e s  wcre i n s t i t u t e d .  

r u l e ,  enforcement  a g e n c i e s  can r e c e i v e  feedback and u i lder take  an e f f i -  

With a s i n g l e  n a t i o n a l l y  uniform 

c i e n c y  r e v i e w  which i s  n o t  compl i ca t ed  by s t a t e  programs of v a r y i n g  

s t r i n g e n c i e s .  S t a t c s  would be r e q u i r e d  t o  e n f o r c e  t h e  r e q u i r e m e n t s  i T I  a 

manner which complemented federal  enforcement ,  t h u s  encourag ing  companies 

o p e r a t i n g  i n  mare t h a n  one  s ta te  t o  conform w i t h  t h e  uniform s t a n d a r d  

and t o  remain i n  compl i ance  t h r o u g h o u t  t h e i r  h u s i n e s s . o p e r a t i o n .  



The Congres s  and t h e  c o u r t s  have recogni  zed t h a t  r e q u i r i n g  too  iniich 

i n f o r m a t i o n  d i s c l o s u r e  can  d i l u t e  t h e  impact  and o v e r a l l  e f f e c t i v e n e s s  

o f  t h e  message. 

I n  Great IVestei-n United Corp. v .  Kidwel l ,  577 F.2d 1256 ( 5 t h  C i r .  

1978), t h e  F i f t h  C i r c u i t  h e l d  t h a t  t h e  SEC's d i s c l o s u r e  r e q u i r e m e n t s  f o r  

t e n d e r  o f f e r s  preempted more d e t a i l e d  and s t r i n g e n t  s t a t e  r e q u i r e m e n t s .  

I n  doing  so ,  t h e  Cour t  reasoned:  " D i s c l o s u r e  o f  a mass o f  i r r e l e v a n t  

d a t a  can  c o n f u s e  t h e  i n v e s t o r  and o b s c u r e  r e l e v a n t  d i s c l o s u r e . "  (577 

F.2d a t  1280.) . T h i s  d e c i s i o n  was p r e d i c a t e d  n o t  on s t a t u t o r y  language 

s u c h  as  t h e  " a t  lcast  a s  e f f e c t i v e  as" l anguage  of t h e  OSHA, b u t  on t h e  

i s s u e  o f  bu rden  on i n t e r s t a t e  commerce. Ilowever, it e n d o r s e s  t h e  p o i n t  

t h a t  o v e r - r e g u l a t i o n  by s t a t e s  i n  t h e  l a b e l i n g  a r e a  can  be less e f f c c -  

t j v e  t h a n  u n i f o r m  f e d e r a l  r e g u l a t i o n .  

J u s t  as i n v e s t o r s  may be c o n f u s e d  and even misguided by 'a mass o f  
_ I  - 

f i n a n c i a l  d a t a ,  cmployees can be d i s s e r v e d  by a mass o f , l a b e l s ,  l a b e l  

i n f o r m a t i o n  and chemica l  d e s c r i p t i o n .  I f  t h e  federal  government were t o  

adopt  a pe r fo rmance  chemica l  warning s t a n d a r d  s u p p o r t e d  w i t h  an appro-  

. p r i a t e  f i n d i n g  t h a t  it had c o n s i d e r e d  and r e j e c t e d  a p r o p o s a l  f o r  

s p e c i f i c  d e t a i l e d  r e q u i r e m e n t s ,  t h e  c o u r t s  should  d e f e r  s i m i l a r l y  t o  

t h a t  f i n d i n g  and g i v e  t h e  OSHA r u l e  p r e e m p t i v e  e f f ec t .  

Congres s  h a s  e x p r e s s l y  r e c o g n i z e d  t h e  d e s i r a b i l i t y  of  e s t a b l i s h i n g  

n a t i o n a l  un i fo rm l a b e l i n g  r e q u i r e m e n t s  i n  t h e  area of consumer product 

hazards .  The F e d e r a l  Hazardous S u b s t a n c e s  Act was e n a c t e d  on July 1 2 ,  

1960 (74  S t a t .  372), as t h e  " F e d e r a l  I lazardous S u b s t a n c e s  Labcl ing  Act." 

A p r i n c i p l e  p u r p o s e  of  t h i s  Act was t o  e s t a b l i s h  n a t i - o n a l  uniform 
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I n  1960 t h i s  committee and t h e  S e n a t e  commit tee  
emphasized t h e  importance o f  un i fo rm r e g u l a t i o n  
o f  household  p r o d u c t s ,  a t  which t h e  a c t  i s  aimed, 
which are  s o l d  n a t i o n a l l y  and a c r o s s  S t a t e  l i n e s .  
I t  i s  i m p r a c t i c a l ,  unnecessa ry  J-.-------.- and u n d e s i r a b l e  ____ 
f o r  each  p r o d u c t t o  b e  l abe led  y e c i a l l y  __-___-- f o r  t h o s e  
S t a t e s  and c i t i e s  which have developed  t h e i r  own 
special  - __ forms o f  warnings __--- over  t h e y e a r s  d u r i n g  
whjch t h e r e  was no Fedc ra l  law. The ccmmiitee 
no\$ recornmcnds a l i m i t e d  preci i Iqt  ion  nmcndment 
which would cncournge and pe rmi t  S t a t e s  t o  adopt  
r c q u i r c i i ~ e n t s  i d e n t i c a l  wi th  t h c  F e d e r a l  r e o u i r e -  
mcnts f o r  s u b s t a n c e s  s u b j e c t  t o  t h e  Fede ra l  a c t ,  
rxnd t o  e n f o r c e  them t o  complemcnt f e d e r a l  e n f o r c e -  
incnt, b u t  a t  the  ssme time would f r ee  n iarhc ters  
o f  p r o d u c t s  s o l d  i n t e r s t a t e  from XJarying o r  added 
1 a b c l i n g  r e q u i r c m c n t s  f o r  such  - s u b s t a n c e s  n o t  
e x i s t i n g  o r  which S t a t e s  and c i t i e s  might  o t h e r -  
- wise adopt  i n  t h e  f u t u r e .  (1-1. Rep. No. 2166, 8 9 t h  
Gong., 2d Sess.)  (Emphasis added . )  

~ _ _ _ _ _ _ _ _ _ - -  

__- - - -_ I __ - - 
- .- - ___- -- - - _- 
__ -_- - - - - __ _I - 
________________.____L- 

. _-__..________I-_ 

______ _______ 
__ ___ - -_______ __- 

- _ _ - ~ - _ _ _ _ -  

The cnunc i3 ted  concc rn  o f  Congress  i n  t h e  consumer a r e a  t o  kcep t h e  

f low of cir- ,ierce i n  p r o d u c t s  f r e e  of d i f f e r i n g  !abcl i r ig  rcqui reo ien ts  i s  

e q u a l l y  a p p l i c a b l e  t o  t h e  a r e a  o f  chemica l  rai$ i r ,a ter i ; i ls  d i s t r i b u t e d  t o  

i n d u s t r i a l  users i l i r o u g h o u t  t h e  U .  S. 

111. The Preempt ion  D o c t r i n e  

T r a d i t i o n a l l y ,  t h e  Supreme Cour t  f i r s t  looks  t o  t h e -  f e d e r a l  s t a t u t e  

and i t s  l e g i s l a t i v e  h i s t o r y  i n  o r d e r  t o  d e t e r m i n e  whether  Congress  

i n t e n d e d ,  by o p e r a t i o n  o f  t h e  supremacy c l a u s e ,  t o  p r e c l u d e  t h e  s t a t e s  

from a c t i n g  wi th  r e s p e c t  t o  m a t t e r s  s u b j e c t  t o  t h e  s t a t u t e .  

blore o f t e n  t h a n  n o t ,  however,  Congres s iona l  iliicirt is  inadcqua tc  t 0 

r c s o l v e  3 preeinpt ion q u e s t i o n .  

l a t i n g ,  Coiigress docs  n o t  as a r u l e  t u r n  i t s  s i g h t s  bcyond i t s  own 

Preoccup ied  w i t h  t h e  b u s i n e s s  of l e g i s -  

' p o l i c i e s  t o  c o n s i d e r  p o s s i b l e  f r i c t i o n  w i t h  r e s p e c t  t o  s t a t e  Incis. ( C .  
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t h e  Act .  Tlic s c u p c  o f  t l ic  b i l l  i i i c lu t lcs  h o i i ~ c l i o l d  p r o d u c t s  coii t ; i i i i ing.  a 

wide v a r i e t y  of  p o s s i b l e  h a z a r d s ,  i n c l r i d i n g  such  p o s s i b l e  h a z a r d s  a s  t h e  

l c a d  o r  o t h e r  inctal  c o n t e n t  of p a i n t  and  o t h c r  s y r f n c e  c o a t i n g s .  A t  

t h a t  tiine, s c v c r n l  s t a t e s  had n d o p ~ e d  1 c . g i s l ; i t i o n  r c g u l n t j n g  t h c  1;ibcl-  

i n g  of t h c s c  Iiouschold p r o d i ~ c t s .  The 1,ord "uiiiforrn" a p p c a r s  r e p c a t c d l y  

i n  the l c g i s l n t i v e  h i s t o r y  of the  b i l l .  

The Scna t e  Cuniiiici~cc Co;,iiiii t t cc  was cxp l  i c i  t: 

I n  r e c e n t  y e a r s  legislation has bccn c n n c t c d  i n  
s c v c r a l  Sl;it.cs - -  C o l o r ; ~ d o ,  Coiincct i c u t ,  I l l i n o i s ,  
In t l inna ;  K a i I q a s ,  Ohio ,  Tcsns ,  n n d  \r(briiiont - -  rcgu-  
I a t i n g  t h c  l a b c l i n g  of  li;i;..ardous siibst niiccs s i i i t -  
n h l c  o r  i i i t  ontlctl f o r  l i n i i s cho ld  iiqc, i n : i i i y  o f  iiliich 
a rc  sliilipcd i n  i i i t c r s t a t c  coniiiicrcc. I t  i s  dcsirnli lc 
t l i n  t 1 n b r l  i 116 of  1 h c s c  <\il)sl;inccs 1)c i-cgiil 3 tcd \\lien 
s l i i ppcd  i n  j i1tcrs t ; i t .c  coiiiiiici-cc and I l la t  t l ic  stniir l; lrds 
a n d  rc -c lu i  rcincnts o f  such  I n l x l s  bc i i i i iforin.  T l i t ~ s ,  
Fctlcrnl  l e g i s l a t i o n  on t h e  s i l b j e c t  i s  i ircdcd t o  r c - .  
q i i i r e  i i i i i  form I a b c l  i n g  of  I ia~nl- t lous sribstniiccs f o r  
IiotlscIioId i l s e  t o  rcqii i l-e t l i a t  t h e  l n b c l s  of Csuch - 
c i ib s tnnces :  First ,  warn t h e  user o f  any haza rd  i n  
t h c  custoinai-y u s e  o f  tlic procluct ;  and,  SCcund, i n  
r a s e  of  an a c c i d c n t  i d c n t i f y  t h c  h n z a ~ - t l o ~ i s  i n g r c c l i c n t  
f o r  t h e  a t t c n t l i n g  p h y s i c i a n .  (S. Rep. No. 1158, 8 9 t h  
Cong. ,  2d Scss .  (1360), p .  3 ) .  

I n  1966 a l i m i t e d  prcc inpt ion  s e c t i o n  was dccmcd d c s i r a b l e  t o  s t r c s s  

b o t h  t h e  supremacy o f  t h e  f c d c r a l  r c q u i r c i n c n t s  and a l s o  t o  make c l e a r  

t h a t  t h e  C o n g r c s s  cncouraged s t a t e s  t o  a d o p t  i d e n t i c a l  l a b e l i n g  pro- 

v i s i o n s  so t h a t  s t a t e  cn fo rccmen t  c o u l d  coiiipl ciiiciit fcclci-a1 c n ~ o r r c m c n t ,  

t h u s  removing  a n y  d o u b t  as t o  the  v a l i d i t y  o f  s t a t e  Inns .  

The l lousc Coiiiinittcc R e p o r t  accompanying the 19G6 nii icnt l incnts  t o  this 

Act cxp l  a j n s  t h e  * pui-pose of t h i s  s e c t i o n :  



I ,  

535.) Thus t o  i n f e r  from c o n g r e s s i o n a l  s j  l c n c e  t h a t  Congress d i d  no t  

i n t c n d  t o  occupy a f i c l d  n c c c s s n r i l y  l e n d s  t o  a r e s t i l t  i n  f a v o r  of 

a t ld i  t ioii:il s t ; i  t e  regti1 n t i on ,  wlii ch m y  he \\I1011 y i r inpp~.oliri  ; i tc cons i tl- 

e r i n g  t h e  t o t a l i t y  of  tlic c i r cu ins t anccs  a t t e n d i n g  t h e  o p e r a t i o n  o f  a 

f e d c r a l  r e g u l a t o r y  schcine. 6 

I n  the  abscricc o f  a n  expres s  prccinpt ive p r o v i s i o n  ( e .  g .  t h e  1966 

prccniption nmcndincnt t o  FIISA), the  Cour t  h ~ s  u t i l i z e d  f o u r  l n s i c  t c s t s  

(wli i ch soin c t i ine ov c r  1 ap) t o  cl c t criiii nc  through i n  f cr  en c e \ r  he t h e r  Coli 6 r c s s 

113s in tc r idcd ,  i n  f a c t ,  t o  prcciiipt s t i i t e  power: 

1 .  

2 .  

3 .  

4 .  

IYhcthcr thc sclicinc o f  f c d c r n l  1-cguln t ion  is so 
11 crv:i si vc t Iin t t l  i vc i-k:c\ii t s t :I 1 c rcy,ii 1 :I t i o 11 ~ o 1 1 1  <I 
t1cfc:it tlic Fcdcrn 1 scliciiic ;ind i s  t h u s  supcrscdcd 
Iiy tlic nccd f o r  uii i foim i t y .  

ISlic~hcr tlic fcrlcr;il i n t c r c s t  i n  t h e  r.cgiil;it.cd 
f i c l d  i s  so tloininnnt t h a t  t h e  fcc lc ra l  system i s  
assumed t o  prcc l r idc  cnforccmcnt  o f  s t a t e  larss 
o n  t h e  same s u b j e c t ,  e,g. a m a t t e r  a f f e c t i n g  
f o r c i g n  r e 1  a t  i o n s  ; 

I f  Congress has n o t  prccrnptcd t h e  f i e l d ,  v h c t h e r  
there  i s  a c t u a l  c o n f l i c t  b c t m e n  t h e  s t a t e  laws 
and a v a l i d  f e d e r a l  s t a t u t e .  ( Invoke the supremacy 
c l a u s c . )  

I f  t h e  l e g i s l a t i o n  d o e s  n o t  p e r t a i n  t o  n i a t t c r s  i n  
which uniformity i s  necessary and s t a t e  r c g u l n t i o n  
d o c s  n o t  c o n f l i c t  w i t h  a f e d c r a l  s t a t u t e ,  whether 
s t a t e  r e g u l a t i o n  n e v e r t h e l e s s  imposes a burden on , 
interstate commerce t h a t  outweighs i t s  b e n e f i t  t o  
t h e  s t a t e .  

Thc f i r s t  t c s t ,  o r  s o - c a l l e d  "occupa t ion  of tlic ground" s t a n d a r d ,  

rcqt1irc.s a sliowi ng tha t  i t  i s  "tlic c1c:ir niid n i i i i i fcs t  purposc o f  (:ongrcss" 

that  an a r c n  be c x c l u s i v c l y  f c d c r n l l y  r c g u l a t c d .  (Rcfc r  t o  I- I:loi-ida 

L i m e  and Avocado Growcrs, Inc .  v. P a u l ,  373 U.S. 132 (1963) . )  The sclicnie 

o f  federa l  r e g u l a t i o n  i s  so p e r v a s i v e  as  t o  innkc r e a s o n a b l e  the i n f e r e n c e  



, 

In\{. An iiiil3ort;int iiidcs of  n c o n g r c s s i o n n l  dcs ign  t o  occupy n f - ic ld  ( i f  

i t  has  n o t  c x p r c s s l y  prcciiiptcd tlic s t a t c s  froni a c t i n g )  I S  tlic n a t u r c  o f  

t h c  r c g u l n t c d  s u b j c c t  m t t c r ;  i t  inay rcvcnl an iiihcrcnt nccd f o r  i i ; i t ion- 

considcrcil n soiiic\rflint i i i i l i k c l y  r;ul>jcct LO p rcc i i ip t jo~i ,  ;I i.ccliii rciiicnt t I i x t  

t h e  l a b c l j n g  o f  tobncco t l c s c r i b c  i t s  1)l:icc o f  o r i g i i i .  'fhcrc no 

e x p r c s s  r c f c r c n c e  t o  l n h c l  prccinption i l l  t h c  Fcdcral  Tobacco Tnspcct ion 

Act.  Rntlicr t l ic Act p rov idcd  o n l y  f o r  u n i f o ~ - e i  s t a n d a r d s  of  c l a s s i f i c a t i o n  

and i n s p c c t i o n .  I n  T i l ld ing  t h a t  t h e  1~'ctlcrnl Act hod 1~rccin1)tctl siipj~lc- 

mcntnl I n b c l  rcqui rcrncnts o f  t h c  S t a t e  o f  G c o r g i n ,  t h e  Court said: 

IVc do n o t  hnvc h c r c  tlic cluestion \ilictlicr G c o r g i n ' s  
I n w  c o n f l i c t s  with tIic Fcdci*nl 1;iw. I:nthcr- \ic 
Iiavc' tlic q i i c s t ion  o f  pi~eci;iption. 
law t h c r c  c;in b c  !)ut oiic ' o f f i c i a l '  s t a n d a r d  - -  one 
t h a t  i s  'uiiifoi-in' . . . . 

Iliidcr Tctlcrnl 

T h e  C o u r t ' s  conclrirlj ng pnr:igrnpli  c s p l n i n s  tlic c f f c c t  o f  prcciiiption on 

l o c a l  law: 

h'c havc t h e n  n casc u h c r c  tlic f c d c r a l  law csc ludcd  
l o c a l  r e g u l a t i o n ,  cvcii though t h e  I ~ t t c r  docs no 
niorc t h n t i  supplcincnt the formcr.  UnJcr t h c  d c f i n i -  
t i o n  of t y p c s  o r  g r a d e s  of tohncco and  t h c  1a l )c l ing  
which tlic Fcdc rn l  Govcriiincnt has  ndoptcd,  coinl'liincn- 
t n r y  s t n t c  r c g u l n t i o n  is  as f a t a l  as s t n t c  r c g u l n t i o n s  
1,Iiich c o n f l i c t  w i t h  t he  f c d c r n l  sclicinc. blissotiri  _ _  __ - 
1'; icific R .  Co. v .  I 'ortcr,  273  U.S. 341, 3 4 b ;  l l jcc v .  
~ a n t a  i:c 1:lcv;i tor ~ o r ] ~ .  , 3.51 U.S. 2 1 8 ,  230; _- 11o0ci-6 
Soiis v .  I)ulloritl, 3 3 0  IJ.S. 5 2 5 ,  543. 

_- - -_ _.- - - -_- 
- __-- - _.- - 
- -- - 

~. Ilius n c l e a r  cxl)i-cssion o f  Conj;rcssion;il j n t c n t  t o  occripy tlic f i e l d  s o  

' a s  t o  nch icve  u n i f o r m i t y  

t ion  under  t h e  suprciiincy 

2.  

c l a u s e  o f  tlic C o n s t i t u t i o n ,  A r t i c l c  V I ,  S c c t i o n  



proinotc snFc ty  and I i r o t c c t  h c a l l h J  b u t  hhicli  a f f e c t s  n form o f  i n t c r s t a t c  

cornincrcc t h a t  __ i n l i c r cn t ly  rcqui rcs  a uniform r u l c  \ ( i l l  bc  autoni : i t icnl ly  

i ~ i v a l i t l a t c t l . ~  in  - C i t y  - of  - R i i z - l i : i n k  - - -. - v .  I,oc'kliccil Air Tcriiiiii:11~, I n c . ,  (411 

U.S. 624 (1973) )  f o r  exninplc, t h c  C i t y  o f  B u r h n h  \<;is 1)rcciiil)tcd from 

c n f o r c j n g  an ortl i i inncc I,.inning j c t  d c p n r t u r c s  ; ~ n d  l a n d i n g s  a t  n i g h t  

.. 
. .  

'L 

1)cc:iusc i t  \cas licltl t o  f r u s t r n t c  tlic pirposc and o p e r a t i o n  o f  thc 

t h e  s t a t e ' s  i n t c r c s t  i n  I -cgi i lnt ion a g a i n s t  t h c  biil-dcn p l accd  or! i n t c r -  

s t a t e  comnicrce. 'The Cou1.t dcscr ibcd this cnsc -by-case  bn lanc ing  nppro:ich 

i n  C i t y  of P h i  1:itlclphia v .  Ncv Jcl-scy,  4 3 7  U.S. a t  624 (1'37s): " I f  n 

l c g i t i n i a t c  Inca1 pu~-posc i s  Eouild, tlicn t h e  q u e s t i o n  bccomes onc of 

-___- - 

J c g r c c .  

coi i rse  dcpcnd on  tlic n n t u r c  o f  t h c  l o c a l  i n t c r c s t  involvcd  and on 

And t h e  c x t c n t  o f  t h e  burdcn t h a t  will be t o l e r a t e d  will o f  

whctlier i t  coiild bc proniotcd as  w e l l  wit11 ldsscr iinpnct on i n t c r s t n t e  

a c t i v i t i e s . "  

A s t r o n g  case e x i s t s  f o r  mcrging i n  t h c  I~c t l c ra l  rulcniaking c o n t c x t  . 
c o n s i d c r n t i o n s  undcr  t l i rce .  o f  t h c  prccmpt ion  t c s t s  i n  o r d e r  t o  frame a 

comprchcns j v c  g roriiid f o r  prccinp t i 011 : (1 ) p c r v n  s i vc rcL;iil ;it i o n  ; ( 2 )  
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\ ~ h c r c  the prcsciicc of  a l l  t h r e e  f i ic turs  I)rcciiipted s t a t e  rvgii1;itioii o f  

warcliouscs crigagcd i n  tlic s t o r a g c  o f  g r a i n  d i s t r i l ) u t c d  in i i i t v r s t n t c  

coiiiincrce, c v c n  though thc  f r c l c ra l  schciiic was l c s s  pc i -vas ivc .  

In c o n c l u s i o n ,  in tl ic nbscncc o f  cxprcss prcciiiptivc a u t h o r i t y ,  

v a r i o u s  j u d i c i a l  "tests" €or  dctcrni ining rihctlicr prceinption should occur 

have bccn cmploycd. T h i s  c l e a r l y  s u g g e s t s  t h a t  nicrcly proiiiulgnting a 

Fede ra l  stnridni-t i  f o r  clicmical h i ~ z a r d  \ rmrning  i n  t h c  \ \ o r k p l a c c  rii;iy no t  

s u f f i c e  t o  "occupy t h c  f i c l d "  o f  l a h c l i n g .  Fcdcrnl ; tu t l io r i t )*  \ tr i l l  

pcrinit  prcciiipt ion  h i t  docs iiot r c q u i r c  i t .  

In o r t l c r  t o  preciiipt d i v c r g c n t  s t a t c  r c g u l a t  i o n ,  f c d c r a l  agencics  

should promulgate  n clicinj c a l  hnzard warning p l an  t h a t  i s  s i i p p o ~ - t c J  b y  

nd i i i i r i i s t ra t ivc  f i n d i n g s  o f  Tact and l a w  i i r - t i c r i l n t i i i j !  thc  i i r c d  f u r  

n n t j o n n l  u n i f o r m i t y  a n d  r c f l c c t i n f ;  tlic i ) r cva i  l i i i f :  t-c(lcr:il i n t c i - c s t .  I t  

slioiild 1Jc cxprcs scd  c l e a r l y  i n  the proaiiil~lc t o  tlic ~ ~ c g u l ; i t i o n  t h a t  i t  j 5 

p c r v n s i v c  in n a t u r e  nnd iiitcnclcd by OSIIA t o  prccmpt tlir f j c l J  i n  tlic 

pub 1 i c i n  t c r cs  t . 

1V. A Fcdcrnl Doiiiinnncc S t r a t e g y  f o r  ;i Korhplacc 
Chcmicnl llnznrd IVnrning Ilulc 

T h e  p r c c c d i n g  s e c t i o n s  o f  t h i s  mcinoranclum d i s c u s s e d  tlic importance 

of, a s i n g l e  uniform r u l e  a p p l i e d  n a t i o n a l l y  i n  t h e  abscncc  o f  s t a t u t o r y  

lniigriagc which c x p r c s s l y  p r e c l u d e s  s t a t e  a c t i o n  i n  an n r c a .  O n  t h c  

l a b c l i n g  i s s u c ,  wh i l c  Congrcss  i s  s i l c i i t  i n  'I'lic Occirpntional Snfc ty  ;ind 

I lcn l th  Act r c g n r d i n g  prcciiiption, tlic f a c t  i.t has p i -ov i t l cd  for 1)reciiipt ion 

in t h c  1nl)cl iiig o f  coiistiiiicr p r o d u c t s  u n d c r  I.'IISA, coi i i l ) i i ied \<it11 i t s  

niandatory l a b e l i n g  rcquircmcii ts  f o r  haza rdous  i n a t c r i a l s  and \ cas t e s  i n  

t r n n s p o r t a t i o n ,  a r g u e s  p c r s u a s i v c l y  i n  f a v o r  of  an ngcncy dctcrmj n a t i o n  
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S e c t i o n  l S ( ; i )  o f  OSIIA \ iou ld  bar s t a t c  o c c u j ~ a t i o n n l  clicniical Ii,izard 

iV; i r i i ing  r c g i i I ; ~ t i o n  o n l y  i f  \c;ii-niiig s t n i i d : i r d ~  a r c  i n  c f f c c t  uiidcr S e c t i o n  

6 o f  OSIIA. A s t  ; i t c  t h a t  " d c s i r c s  to ; L S S I I I I I C  r c s l i o i i ~ i 1 ~ i l  i t)"' f o r  "tlcvcl- 

opiiicnt :ind c n f o r c c i i ~ ~ ' i i t ' ~  o f  clicinical I i , i za r J  i ~ ~ r i i i i i g  st;iild;irrls \\ i t h  

r c s p e c t  t o  which ;I S c c t i o n  G stnntl:irJ Ii:is bc rn  p~-oi i i~i lg; i tcd inust ob t ; r in  

commcrce" language i n  OSllA cniliodies t h e  t r n d i t  iorial Suprcme Court  

:ippronc.h ( d i s c u s s e d  s u p r a )  t o  c a s c s  cIia, l lcnging s t n t c  r c g i r l a t i o n  affect- 

i n g  i n t c r s t n t c  coiiinicrcc. Kitl iout coinprcliensivc fcclcrnl a c t i o n ,  stii t c  

l in inrd  warning r c g u l n t i o n s  dcs jgncd  t o  p r o t c c t  t h e  worker in  a n  occu- 

p n t i o n n l '  s c t t  i ng  o r  t o  p r o t c c t  hcnl t l i  and tlic cnvironniciit w u l d  not  bc 

t o t a l l y  p rcc lu t l cd .  

r~ni fo i . in i ty  and r c r l c c t  irig tlic pi.ev:iil ing I'cAcrnl i i i t c r c s t ,  t l ic ;igc.iic)' 

shou ld  t a k e  t h e  f o l l o k i n g  approach i n  the s ta tc incnt  o f  b a s i s  nnd purpose 

o f  t h e  f i n a l  r u l e :  
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3.  r c f c r  t o  Cong~-cssion:il  rccogni  t i o n  fur tlic nccd f o r  f cdc ra l  

nccor t l ing  t o  v a r j  oils 5t;it.c l;ii\s. i ~ s p i ~ c ~ s  tlic i i ~ t c i i t i o i i  t o  

I o c a t c d  i n  r l i f f c r c n t  s tn t c s )  froin vnriccl o r  adclcd I a l>c l ing  

' r c y u i r c m c i i t s ,  and \muId ciicoul-agc t r ; i r i s fvr ; ib i1  it!. o f  n \cor1,c~rs' 

Eanii l i a r i t y  o f  n systciri fi*oiii s t a t e  t o  s t n t c ;  nnd 

4 .  i n d i c a t c  t h a t  s t n t c  rcgr11:itiOn c l cv ia t ing  from OSIIA's s!.stciii 

woitld i'iiiposc "di  f f i  cri1t.i cs" o r  y a i  sc  ot.licr "f:ict.ors" (.c_..._c.._, 

r c s t r n i n t  OJI technological i n n o v a t i o n ,  c o s t s  f o r  s n i n l  1 h is i -  

n c s s ,  b n r r i c r s  t o  c n t r y  o r  o t l i c r  ntlvcrsc co rnpc t i t i vc  i inpacts,  

coinpli;incc confus ion  a r i s i l i g  from ovcr-cro i \d i i ig  o f  l n l ) c l s ,  and 

p rob l  cins o f  cnforccmcnt)  t h a t  "u i i J i i ly  burtlcn i n t c r s t a  t c  

coniiiicrcc," ond ( 2 )  t h a t  s t a t c  st;iiidards p c r  sc cniiiiot o f f c r  :i 

"si  giii f i car1 t 1 y h i  ghcr tlcgrcc" o f protcsct i 011 ("si 1;ii i f-iciiii t l y "  

t lcf i r icd I ~ O L  o n l y  i 1 1  q i i , i i i ~ i t ; i t  ivc tcixis o f  i i i c i *v i i iLs i i t ! ,  of  

p r o t c c t i o n  b11t a l s o  i n  tcrms of tlic I~urtlcn irnposcd by t h e  
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i n d  i v i dun 1 s t n t e pct i t i  o t i  s . 

Such i s  and  will c o n t i n u e  t o  hc t h c  casc  with r c s p c c t  t o  chcmical l \ : i znr t l  

warniiig rulcs unless OSIIA f u l l y  prccinpts s t n t c  and l o c a l  a c t i v i t ) ?  i n  i t s  

r i i1c innki i ig  procccdi i igs .  \lc urge t h i s  i l C t i o I 1  as  outlined ;ibo\!C. 



I t  i s  nnivc  t o  c i p c c t  t l i a t  a i i j .  group o f  niortnl  
nicii and woiiicii s i t t i n g  i n  Knsliiiigton, o r  ,in)-r\licrc 
c l s c ,  cnii rlcvclop st,iiid:inls t h a t  w i  11 a p p l y  
s c n s i l ~ l y  a l l  ovcr  t h c  co t in t ry .  'Ihc prcqcii t  
OSIIA n[~pro;icIi o f  rcl)ri.ttc on starit1,ircls i i ispcct  tons 
niid s o l e  s a n c t i o n s  on ctiiplo>,crs j u s t  is  not  work- 
i n g .  'Ihc scnsil>lc niis\\*cr i s  no t  t o  rctloiihle an 
i tic f f cc t i v e  npi)roncli . I i istencl , tlic ciiiplins 1 s i n  
OSllA ~ - c g i i l n t i o n s  should  be  t o  pcrform;incc t o  t h e  
nchicvcmcnt o f  tlic d e s i r c d  cnd r c s u l t .  

t lie ,?iiic I -  i c ;t ii 
tr;itlit ioii;il 

E x a c t l y  how a s a f e  and Iicalt l iy \\oi-h c~ivironincnt  
i s  ncliicvcd i s  a m n n n g c r i a l  i i ia t tcr .  Sonic conipnnics , 
might rcrlucc j o b  h a z a r d s  by I ~ i y i i i g  iicw cqu ipncn t .  
O t h c r s  m i g h t  i n s t a l l  new work p~-occtlitr.cs. S t i  11 
o thcl-s m i t t l i t  171-ov itlc f i n:iricinl j ncctit J v r s  t o  t l ici  r 

iiistc:id o f  spctidiiig tiiuch 1:irgcr stiiiis 011 so-cn l  l c d  
cni ; ipccr ing i ioisc  cotitn iniiiciit. 

In th i s  v e i n ,  n r c c c n t  U.S. D i s t r i c t  Court  J c c i -  
sion bar rcd  OSIIA froin p rcvc i i t i ng  C o n t i n c n t a l  Can 
Coinpany's u se  o f  "pcrsoiin1 p r o t c c t i o t i  tIcViccs" 

cnl~'lo)-ccs - -  p- ly i l lg  tllolll 10 wcar t l l C  c*n l . l l l l l r fS  
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llcrliicc tlic n d v c r s n r i n l  n a t u r e  o f  s tnnJa rd - r ; c t t . i ng  
and cnforccincnt through g r c a t c r  r c l  i nncc  on co -  
operative s t r u c t u r c s  an11 mi-c rc;il i s t i c  crr!icctatioris. 
P 1 ;in t o r  i ndri s t r y -  \<i d e  work c r -1ii;i 1 1  ;I g cnicii t s;i I c t y  
conirnittccs coii ld lic riscd t o  I-:ink hiizards 1)y t lcgrcc 
o f  d;ingcr, t o  p o i n t  OSIIA tbwnrd r c g u l n t o r y  opportun-  
i t i c s ,  t o  promote c o o p c r a t i v c  problem s o l v i n g ,  aiid 
t o  help ninkc i n s p c c t i o i i s  :I l a s t  r e s o r t  rn thcr  t h n n .  
F i  rs t - i ns t n n c c  r c  F 1 cx. ,St:i i i t l ; i  rrl s sliciti,l J I)c focus  cd 
o n  c o r c  'hazards ,  . t hc  iinqukst i oti;Jb1c tlnngcrs, ~ I i c r c  
popu la r  p e r c e p t i o n s  woLi1d work For r a t  hcr than 
;ign irist tlic ; igciicy,  w i th  t l i c  drl7;it:ililc 1Icriplicry 
l c > f t  ;iloiic i i i i t i l  a C , O I ~ S ~ I I S I I S  f o r  cs1i:indiiig t.lw r i l l e  
i s Corrllcd. 

5. 
1'11 c s t r i i i  1: c1ic.y c I -  i t cr  i on  f o r j i it1 i 11 1: K I  I c I 11 c r :; t ;I n t l  :I I-tl !i ;11:r " 3  s 

c f f v c t i v c  as" tlic f c t l c r n l  st:iritl;irds i s  1i;iscxl i i i  por t  on tlic l c ~ ~ i ~ l ~ i t i ~ c  
h i s t o r y  of  t I i C  Act rhcrc  it was c i t c d  (:is a11 cs; i i i ip lc)  tIi:it n st ; i t r  rc - '  
c~riirrincnt t h a t  iiorl; I?cnclics be two-and-onc h;i1 f fc>ct ;ill;irt i \o i i ld  iiot Iir 
j u d g c d  "as  c f f c c t i v c  as" a Fctlcrnl r c q u i r m c i i t  t1i:it t hcy  bc thr'cc f c c t  
a p a r t .  (SNS, Job  S a f e t y  and Ilcnltli Act ,  1). 311.) 

'In t h e  l a b o r  lniq nrcn ,  f o r  cx;Inip1c, t l i c  Cour t  iiivokcd f c t ~ c r a l  
prccinpt ion I)clscd on t h e  scli,cine of f c t l c r a l  s t n t u t  c s  r e g t i l a t i n g  1nl)or 
r c ~  a t  ion's w1ii cIi Iinci ncIi i c v  cd n 1x1 1 nncc oc t.wccn t ti c coiiipct i 11 g i n t c r c  s t s 
o f  u n i o n s  a n d  mnnngcincnt' r\lhich ~ o u l d  be d i s r u p t e d  1)). n n v  c n t r y  of  s t ; i t c  
law i n t o  tlic f i c l d .  ( ' rcamstcrs  Locnl 174  v .  Imc;is F l o o r  Co., 369 U.S.  
95, 104 (1961).)  

7 ~ ~ 1 i s  rii1c, f i r s t  s e t  fort11 i n  ~ o o l c y  v .  I3onrL1 o f  I'ort p;,irclc!iis, -- .- . - - - - - - - - -. __ - - 
52 U .  S.  298 (1852) ,  iniposcs a s c v c r e  burtlcn O K  sliowiiig an inlicrcii t  nccd 
f o r  u n i f o r m i t y .  In Coolcy, tlic Coiirt rcnsoncd t h a t  t h e  added c o s t  t o  
s h i  p m c r  s of  R Pcnns y 1 v:i 11 i a p i  1 o t n  gc  rcclu i r ciiicii t I$ n s p e riii i s s n b 1 c ti uc 
t o  t h e  i i i i p o s s j b i l i t y  O F  c i i ac t ing  a u i i i f o r i i i  r u l e  throughout  tlic n a t i o n .  
I'hc liurdcn is  cvc-n g r c n t c r  i n  tlic cnvironincnt,  p u b l i c  hcnl  t h  a n d  s n f c t y  
arcas ,  i n  which t h c  Cotirt niny rlcfer cvcii t o  state rcj:iilnt io11 t l i a t  I I I I [ ~ ~ S C S  
;in. unnvoidnlilc 1,urJcn 011 i i i t c r s t n t c  ~aiiiiiicrcc. C i t y  o f  \ ' h i  l,itlc11ilii:i 1'. 

New J c r s c y ,  437  U.S. a t  623-024. 
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